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Marlene H. Dortch, Secretary
Federal Communications Commissiohgderal Communications Commission
Office of the Secretary Office of Secretary
¢/o Natek, Inc.
236 Massachusetts Avenue, N.E.
Suite 110
Washington, DC 20002

By Messenger

Re: WT Docket No. 03-66
Supplement to Petition for Reconsideration
Dismissed Modification Application for WHR901
(File No. 19950524DD)

Dear Ms. Dortch:

On behalf of Sprint Corporation and its wholly-owned subsidiaries WBSWP
Licensing Corporation and Wireless Broadcasting Systems of West Palm, Inc., and
pursuant to Sections 1.51, 1.106 and 1.429 of the Commission’s rules, please find
attached an original and fourteen (14) copies of a Supplement to the Petition for
Reconsideration filed on August 30, 2004 regarding the Commission’s dismissal of the
above-referenced modification application.

Please date-stamp one enclosed copy of this submission and return it to my
attention in the self-addressed, stamped, return envelope. Should any questions arise
regarding this filing, please communicate directly with the undersigned. Thank you.

Respectfully submitted,

Mo of Copies m’sdq
List ABCDE

s
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Before the RECE ’ VE D

FEDERAL COMMUNICATIONS COMMISSION

Washiugton, D.C. 20554 NOV 2 4 2004
Faderal Commypiga: _
Office o;csa;?::ta?;mmmhn
)
In the Matter of )
) WT Docket No. 03-66
Dismissed Modification Application for WHR901 )
Florida Atlantic University ; File No. 19950524DD
Boynton Beach, Florida g

To: The Commission

SUPPLEMENT TO PETITION FOR RECONSIDERATION

Sprint Corporation (*“Sprint”) together with its wholly-owned subsidiaries, Wireless
Broadcasting Systems of West Palm, Inc. and WBSWP Licensing Corporation (collectively
“WBS”), through counsel and pursuant to Sections 1.106 and 1.429 of the Commission’s rules,'
submit this supplement to the petition for reconsideration that was filed on August 30, 2004
(“Petition”) regarding the Commission’s dismissal of Florida Atlantic University’s (“FAU”)
collocation application for WHR901 in Boynton Beach, Florida (the “FAU Modification
Application”).” Sprint/WBS has standing in this matter because Sprint/ WBS is the excess

capacity lessee of FAU on these channels, and Sprint/WBS joined FAU in filing the Petition.

147 CF.R. §§ 1.106, 1.429.

? The FAU Modification Application was filed on May 24, 1995 (File No. 19950524DD),
and was accepted for filing by the Commission on September 30, 1996.
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The Commission dismissed the FAU Modification Application as “mutually exclusive”
as part of its July 29, 2004 Report and Order and Further Notice of Proposed Rulemaking.® As
the Petition makes clear, there is no mutual exclusivity between the FAU Modification
Application and any other previously proposed or licensed facility in south Florida.

The purpose of this Supplement is to clarify, to the extent the Commission has not
reviewed the FAU Modification Application in detail, that in addition to the reasons set forth in
the Petition, the FAU Modification Application should not have been dismissed because
Paragraph 58 of the Report and Order directs the Bureau not to dismiss modification
applications that could change an applicant’s protected service area.* The FAU Modification
Application seeks to change the protected service area of the station and therefore should not
have been dismissed.

Since the FAU Modification Application is not mutually exclusive with any previously
proposed or licensed station, and since the application seeks to change the protected service area

for the station, FAU’s Modification Application should be reinstated and immediately processed.

? Amendment of Parts 1, 21, 73, 74 and 101 of the Commission s Rules to Facilitate the
Provision of Fixed and Mobile Broadband Access, Educational and Other Advanced Services in
the 2150-2162 and 2500-2690 MHz Bands, Report and Order and Further Notice of Proposed
Rulemaking, 19 FCC Red 14165 (2004) (“Report and Order”).

4 1d. at 14191-92.
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Dated: November 24, 2004

dc-398823

Respectfully submitted,

ifer L. Richter

rison & Foerster e

2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1888
(202) 887-1500

Attorney for Sprint Corporation
WBSWP Licensing Corporation



CERTIFICATE OF SERVICE

I, Theresa Rollins, do hereby certify that T have on this 24th day of November 2004, had

Bryan N. Tramont

Office of Chairman Powell

Federal Communications Commission
445 12th Street, S.W., 8" Floor
Washington, DC 20554

Via Electronic Mail:

Bryan. Tramont@fcc.gov

Barry Ohlson

Office of Commissioner Adelstein
Federal Communications Commission
445 12th Street, S.W., 8" Floor
Washington, DC 20554

Via Electronic Mail: bohlson@fcc.gov

Jennifer Manner

Office of Commissioner Abernathy
Federal Communications Commission
445 12th Street, S.W., 8™ Floor
Washington, DC 20554

Via Electronic Mail:

Jennifer Manner@fcc.gov

John Schauble

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission

445 12th Street, S.W.

Washington, DC 20554

Via Electronic Mail: John.Schauble@fcc.gov

Charles Oliver

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 3-C124
Washington, DC 20554

Via Electronic Mail: coliver@fcc.gov

dc-398823

copies of the foregoing SUPPLEMENT TO PETITION FOR RECONSIDERATION
delivered to the following via electronic mail or overnight delivery as indicated:

Paul Margie

Office of Commissioner Copps

Federal Communications Commission

445 12th Street, S.W., 8" Floor
Washington, DC 20554

Via Electronic Mail: Paul. Margie@fcc.gov

Sam Feder

Office of Commissioner Martin
Federal Communications Commission
445 12th Street, S.W., 8™ Floor
Washington, DC 20554

Via Electronic Mail: sfeder@fcc.gov

D’Wana Terry

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission

445 12th Street, S.W.

Washington, DC 20554

Via Electronic Mail: DWana,Terry@fce.gov

Nancy Zaczek

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission

445 12th Street, S.W., Room 3-C124
Washington, DC 20554

Via Electronic Mail: Nancy.Zaczek@fcc.gov

Stephen Zak

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 3-C124
Washington, DC 20554

Via Electronic Mail: szak@fcc.gov


mailto:Bryan.Tramont@fcc.gov
mailto:bohlson@fcc.gov
mailto:Jennifer.Manner@fcc.gov
mailto:John.Schauble@fcc.gov
mailto:coliver@fcc.gov
mailto:Paul.Margie@fcc.gov
mailto:sfeder@fcc.gov
mailto:DWana,Teny@fcc.gov
mailto:Nancy.Zaczek@fcc.gov
mailto:szak@fcc.gov

Gary Michaels

Auctions and Industry Analysis Div.

Wireless Telecommunications Bureau
Federal Communications Commission

445 12th Street, S.W., Room 4-A760
Washington, DC 20554

Via Electronic Mail: Gary.Michaels@fcc.gov

Andrea Kelly

Auctions and Industry Analysis Div.
Wireless Telecommunications Bureau
Federal Communications Commission

445 12th Street, S.W., Room 4-A760
Washington, DC 20554

Via Electronic Mail: Andrea.Kelly@fcc.gov

Rudolph F. Crew
Superintendent of Schools
School Board of Dade County
1450 NE 2nd Ave.

Miami, FL 33132

By Overnight Delivery

Douglas Trabert

Director of Learning Resources
Florida Atlantic University

777 Glades Road

Instructional Services Building

P.O. Box 3091

Boca Raton, FLL 33431

Via Electronic Mail: trabert@fau.edu

Catherine Seidel

Office of the Bureau Chief

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Via Electronic Mail: cseidel@fcc.gov

Best Copy and Printing, Inc.

Portals I

445 12th Street, SW

Courtyard Level

Washington, DC 20554

Via Electronic Mail: fecc@bcepiweb.com

Thomas J. Dougherty, Jr.

Gardner, Carton & Douglas

1301 K Street, NW

Suite 900, East Tower

Washington, DC 20005-3317

Via Electronic Mail: tdougherty@ged.com

Evan Carb

RIGLaw LLC

8401 Ramsey Avenue

Silver Spring, MD 20910

Via Electronic Mail: ecarb@rjglawllc.com

Then Al

7
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Theresa Rollins
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Before the RECEIVED

FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 AUG 3 0 2904

Federal Communications Commission
QOffice of Secretary

In the Matter of
WT Docket No. 03-66
Dismissed Modification Applhication for WHR901

Florida Atlantic University File No. 19950524DD

R T e

Boynton Beach, Florida

To: The Commission

PETITION FOR RECONSIDERATION

Evan Carb Cheryl A. Tnitt

RIGLaw LLC Jennifer L. Richter

840! Ramsey Avenue MORRISON & FOERSTER Lip
Silver Spring, MD 20910 2000 Pennsylvania Avenue, N.W.
(301) 589-2999 Washington, D.C. 20006-1888

(202) 887-1500

Attorney for Florida Atlantic University Attorneys for WBSWP Licensing Corporation

Dated: August 30, 2004
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
WT Docket No. 03-66
Dismissed Modification Application for WHR901

Florida Atlantic University File No. 19950524DD

R R =

Boynton Beach, Florida
To:  The Commission

PETITION FOR RECONSIDERATION

Florida Atlantic University (“FAU”) and its excess capacity lessee WBSWP Licensing
Corporation (“WBSWP,” together with FAU, “Petitioners”™), a wholly-owned substdiary of
Sprint Corporation, through counsel and pursuant to Sections 1.106 and 1.429 of the
Commission’s rules,’ submit this petition for reconsideration (“Petition”) of the Commission’s
dismissal of FAU’s collocation application for WHR901 1in Boynton Beach, Flonida (the “FAU
Modification Application™).” The Commission dismissed the FAU Modification Application as
“mutually exclusive™ as part of its July 29, 2004 Report and Order and Further Notice of

Proposed Rulemaking.” The Commission did not identify the application that created the mutual

"'47 C.FR. 8§ 1.106, 1.429.

* The FAU Modification Application was filed on May 24, 1995 (File No. 19950524DD),
and was accepted for filing by the Commission on September 30, 1996.

Y Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s Rules to Facilitate the
Provision of Fixed and Mobile Broadband Access, Educational and Other Advanced Services in
the 2150-2162 and 2500-2690 MHz Bands, Report and Order and Further Notice of Proposed
Rulemaking, WT Docket No. 03-66, FCC 04-135 (rel. July 29, 2004) (“Report and Order”).
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cxclusivity with the FAU Maodification Application.* However, based upon a 1996 Public
Notice (discussed below), Petitioners believe the Commission intended that Exhibit E of the
Report and Order would list as mutually exclusive (and that the Report and Order would
dismiss) an apphication filed by the School Board of Dade County for Miami, Florida (the “Dade
Application”).” Regardless, the FAU Modification Application is not mutually exclusive with
any previously proposed or licensed facilities, including the facilities proposed in the Dade
Application. The Dade Application is fatally defective, should never have been accepted for
filing, should have been dismissed nine (9) years ago, and certainly should be dismissed now.®

The FAU Modification Application should be reinstated and processed.

4 Report and Order, Appendix E, Dismissed Mutually Exclusive ITFS Applications.

> The Dade Application was filed on September 15, 1995 (File No. 19950915ZA), and
was accepted for filing by the Commission on September 30, 1996. In addition 1o the fatal
defects in the Dade Application discussed in this Petition, the Dade Application is also defective
because it was filed as an amendment to an application that was granted six {6) months earlier
(File No. 940819DE). The application was, therefore, a modification application filed outside of
an authorized filing window and not submitied pursuant to any exception to the then applicable
filing freeze. See Amendment of Part 74 of the Commission’s Rules With Regard to the
Instructional Television Fixed Service, Report and Order, 10 FCC Red 2907, 2910-11 (1995),
effective May 25, 1995, 60 Fed. Reg. 20241 (Apr. 25, 1995), as amended 60 Fed. Reg. 28546
(June 1, 1995) {major modifications or amendments with the same effect will not be exempted
from the window filing requirement).

® Other applications filed for Miami are similarly defective under Section 74.903 for
reasons of harmful interference and should have been dismissed years ago: (1) Modification
application filed by the Friends of WLRN, Inc., File No. BMPLIF950515DA, as modified by a
May 22, 1995 application {(missing consent letter from the School Board of Broward County);
(2) Modification apphication filed by the School Board of Dade County regarding KTBS85, File
No. BMPLIF19950915HW (missing consent letter from the School Board of Broward County).
Petitioners note that the KTB85 application was correctly dismissed pursuant 1o the Report and
Order as motually exclusive.

de-390142



The Commission’s 1996 Designation of the FAU Modification Application and
the Dade Application as Mutually Exclusive Was in Error.

In 1996 the Commission released a Public Notice, ITFS Applications Accepted for
F iling,7 which hsted the FAU Modification Application and the Dade Application as mutually
exclusive (the “1996 MX Notice”). Petitioners timely filed a Petition to Deny asserting that the
1996 MX Notice improperly listed the Dade Application as acceptable for filing. Petitioners
explained that the Dade Application is fatally and fundamentally flawed, unacceptable for filing
and, therefore, not mutually exclusive with the FAU Modification Application.® The Petition to
Deny remained pending when, in October of 1998, the Commission released a Public Notice
encouraging settlements between mutually exclusive applicants (the “1998 Public Notice™).”
WBSWP responded to the 1998 Public Notice by retterating that the 1996 MX Notice finding of
mutual exclusivity between the FAU Modification Application and the Dade Application was in
crror because the Dade Application was unacceptable for filing and should be dismissed.'®

Had the Commission properly dismissed the Dade Application pursuant to Sections

74.910 and 73.3506 of the Commission’s rules as unacceptable for filing in 1995." then the

! See FCC Public Notice, ITFS Applications Accepted for Filing, Report No. 23836B
(rcl. Sept. 30, 1996).

3 See, Petition 1o Dismiss or Deny, filed by WBSWP on November 1, 1996 (“Pelition to
Deny™). See also, Reply, filed by WBSWP on March 5, 1997; Opposition, filed by Wireless
Broadcasting Systems of America, Inc. (parent of WBSWP) on February 21, 1997.

® FCC Public Notice, ITFS Mutually Exclusive Applications — Settlement Period, 13 FCC
Red 20380 (Oct. 15, 1998).

' Letter from Counsel in Response to FCC Public Notice, ITFS Mutually Exclusive
Applications — Settlement Period, DA 98-2070 (Nov. 12, 1998). (1998 Counsel
Letter”" W Attached hereto as Exhabit 1).

Y47 CFR. §§ 74.910,73.3566. Section 73.3566 is applicable to ITES through Section
74.910 of the rules. Scction 73.3560 states: “Applications which are determined to be patently

not in accordance with the FCC rules, regulations or other requirements, unless accompanied by
(Footnote continues on next page.}
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Dade Application would not have been listed as mutually exclusive with the FAU Modification
Apphication in the 1996 MX Notice. In addition, had the Commission properly responded to the
Petition to Deny and subsequent pleadings filed by the Petitioners in 1996, 1997 and 1998 by
dismissing the defective Dade Application, the FAU Modification Application would not have
been dismissed as mutuatly exclusive pursuant to the 2004 Report and Order.

The Dade Application is Fatally Defective, Unacceptable for Filing, and Should
be Dismissed.

The Dade Application is fatally defective because it predicts harmful interference to a
previously hcensed station, WHRE897, in clear violation of Section 74.903 of the Commission’s
rules.’? In addibon, and in the alternative, the Dade Application does not contain an interference
consent letter from the licensee of WHR897 as required by Section 74.903(b)(4) of the rules.?
The Dade Apphlication violates the Commission’s rules.

The station to which the Dade Application predicts interference, WHRE97, is hicensed to
FAU for operation of Instructional Television Fixed Service (“1TFS”) channels in Ft.
Lauderdale, Florida. This station serves different receive sites than the FAU station in Boynton
Beach, FL. (WHR901), which is the subject of the FAU Modification Application. Each station
is part of FAU’s microwave network in southern Florida, and each is critical to the service of
FAU’s multiple campuses and receive site schools.

The School Board of Dade County concedes in the Dade Application that the proposed

facilities will cause harmful interference to FAU’s WHRE97 facilities and receive sites in Ft.

{Footnote continued from previous page.)

an appropriale request for waiver, will be considered defective and will not be accepted for
fiting, or if inadvertent]ly accepted for filing will be dismissed.”

214§ 74.903.

B 1d. § 74.903(b)(4).
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Lauderdale in violation of Section 74.903 of the Commission’s rules.’* Absent an interference
consent letter from FAU, however, the Dade Application is unacceptable for filing under Section
74 .903(b)(4)."”> FAU expressly informed the Commussion, by letter dated October 30, 1996, that
it will not supply such a consent letter, that “no measure of interference” to WHR897 is
acceptable, and that:

[FAU]J fully expect[s] to be afforded with 45 dB D/U protection at this site and all

of our other sites. The School Board’s proposed modification bas demonstrated

that it cannot achieve the FCC-required level of protection to FAU’s Main

Campus. In the interest of fairess and protection of our facilities, we fully expect

that the FCC will not accept this application for filing, nor will it allow this

application to move forward for grant.'®

Accordingly, the Dade Application was unacceptable for filing as an initial matter and
should have been dismissed. The Broadband Division of the Wireless Telecommunications
Bureau (the “Burean™), the Private Wireless Division of the Bureau and the Video Services
Division of the Mass Media Bureau, each of whom has had (or has, in the case of the Broadband

Division) jurisdiction over ITES, have all affirmed that consent letters from affected parties must

be filed with the original application.'” The Dade Application did not contain the required

'* See, Dade Application, Exhibit E-4, p.1.
47 CF.R. § 74.903(b)(4).

' See Letter from Chancellor Charles B. Reed, Chancellor of the State University System
of Florida, to Wiltliam F. Caton, Secretary, Federal Communications Commission, October 30,
1996 (attached hereto as Exhibit 2). FAU is part of the state university system of Flonda.

' See Wireless Cable of Florida, 19 FCC Red 6390, 6392 (2004) (“The Commission has
recently affirmed that consent letters must be filed with the onginal application because
‘considering consent letters that did not exist at the time the onginal application was filed
encourages the filing of incomplete applications and places an undue burden on the
Commission’s limited resources.”” citing Educational Television Association of Metropolitan
Cleveland, Inc., 18 FCC Rcd 15117, 15120 (2003).); see also Centre Unified School District
#397, 18 FCC Red 19235, 19238 (2003) (“The Commission’s Rules require applicants to submit
consent letters from the affected parties with the original application. Pursuvant to Section 74.903

of the Comumission’s Rules, an application for an ITFS station must protect previously proposed
(Fooinote continues on next page.)
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consent letter from FAU and, as FAU noted to the Commission, such a consent letter will not be
granted due to the importance of WHR897 to FAU’s educational mission. By not demonstrating
mterference protection to WHRE897, and not obtaining an interference consent letter from FAU,
the Dade Application violates Commission rules and precedent and must be dismissed.

Exhibit E of the Report and Order incorrectly identifies the FAU Modification
Application as mutually exclusive. The FAU Modification Application is not mutually exclusive
with any previously proposed or licensed station, including the fatally defective Dade
Application. The Dade Application should have been dismissed years ago pursuant to
Commission rules and precedent that require the filing of interference consent letters with
applications that predict interference with previously proposed or existing licensed stations. Had
the Commission timely dismissed the Dade Application, the FAU Modification Application
would not have been dismissed pursuant to the Report and Order.

Petitioners request that the Commission expeditiously reinstate the FAU Modification
Application for processing. The FAU Modification Application is a critical part of a Marketwide

Settlement f-‘xgreemem'B filed with the Commission by FAU and other interested parties in

(Footnote continued from previous page.)

facilities from interference and will not be granted if interference is predicted to occur.”);
Bartlesville Public Schools, 18 FCC Red 18103, 18105 (2003) (*“The Commission’s Rules
require applicants to submit consent letters from the affected parties with the original
apphication.” citing Guadalupe Valley Electric Cooperation, 11 FCC Red 7434, 7442-43 (1996),
In the Matier of 4,330 Applications for Authority to Construct and Operate Multipoint
Distribution Service Stations at 62 Transmitter Sites, 10 FCC Red 1335, 1465-66 (1994); Family
Entertainment Network, Inc., 9 FCC Rcd 560, 567-68 n.10 {1994).).

"% The Marketwide Settlement Agreement is discussed in further detail in a Petition for
Reconsideration that is being filed simultaneously herewith with respect to the dismissal of a
collocation application filed by WBSWP Licensing Corporation for KZB30, the H-group
channels in Boynton Beach (File No. 9550910).
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the West Palm Beach — Boca Raton market.”” FAU requests that its Modification Application be
reinstated and processed as part of the Marketwide Settlement Agreement.

Respectfully submitted

Evan Carb - T{{:t

RIGLaw LLC fer 1 chter

8401 Ramsey Avenuc rrison & Foerster uip

Silver Spring, MD 20910 2000 Pennsylvama Avenue, N.W.
(301) 589-2999 Washmgton, D.C. 20006-1888

(202) 887-1500

Attorney for Florida Atlantic University Attorneys for WBSWP Licensing Corporation

Dated: August 30, 2004

' See, Marketwide Settlement Agreement and Joint Motion for Approval of Settlement
and Reguest for Waiver of Cut-Off Rules, filed May 24, 1995 (attached hereto as Exhibit 3).



CERTIFICATE OF SERVICE

1, Michael Rodgers, do hereby certify that I have on this 30th day of August 2004, had

Bryan N. Tramont

Office of Chairman Powell

Federal Communications Commission
445 12th Street, S.W_, 8® Floor
Washington, DC 20554

Via Electronic Mail: btramont@fcc.gov

Barry Ohlson

Office of Commissioner Adelstein
Federal Communications Commission
445 12th Street, S.W_, 8" Floor
Washington, DC 20554

Via Electronic Mail: bohlson@fcc.gov

Jennifer Manner

Office of Commissioner Abernathy
Federal Communications Commission
445 12th Street, S.W., 8" Floor
Washington, DC 20554

Via Electronic Mail: jmanner@fcc.gov

John Schauble

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, SW.

Washington, DC 20554

Via Electronic Mail: jschaubl@fcc.gov

dc-390300

copies of the foregoing PETITION FOR RECONSIDERATION delivered to the following
via electronic mail or by overnight delivery as indicated:

Paul Margie

Office of Commissioner Copps

Federal Communications Commission
445 12th Street, S.W_, 8" Floor
Washington, DC 20554

Via Electronic Mail: pmargie@fcc.gov

Sam Feder

Office of Commissioner Martin
Federal Communications Commission
445 12th Street, S.W., 8" Floor
Washington, DC 20554

Via Electronic Mail: sfeder@fcc.gov

D’Wana Terry

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Via Electronic Mail: dterry@fcc.gov

Nancy Zaczek

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 3-C124
Washington, DC 20554

Via Electronic Mail: nzaczek @fcc.gov
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Charles Ohver

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Cornmission
445 12th Street, S.W ., Room 3-C124
Washington, DC 20554

Via Electronic Mail: coliver@fcc.gov

Gary Michaels

Auctions and Indusiry Analysis Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 4-A760
Washington, DC 20554

Via Electronic Mail: gmichael@fcc.gov

Andrca Kelly

Auctions and Industry Analysis Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 4-A760
Washington, DC 20554

Via Electronic Mail: akelly@fcc.gov

School Board of Dade County
1410 NE 2nd Ave.

Miami, FL 33132

By Overnight Delivery

John Labonia

South Florida Instructional TV, Inc.
172 N.E. I5th Street

Miami, FL. 33132

By Overnight Delivery

de-390300

Stephen Zak

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 3-C124
Washington, DC 20554

Via Electronic Mail: szak@fcc.gov

Catherine Seidel

Office of the Bureau Chief

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Via Electronic Mail: cserdel@fcc.gov

Qualex International

Portals 1

445 12th Street, SW

Courtyard Level

Washington, DC 20554

Via Electronic Mail: qualexint@aol.com

John Labonia

Friends of WLRN, Inc.
172 N.E. 15th Street
Miami, FL. 33132

By Overnight Delivery

Robert A. Saunders

Bell South Wireless Cable Inc.
754 Peachtree Street 14th Floor
Room I} 1487

Attanta, GA 30308

Via Electronic Mail:
bob.saunders @bellsouth.com

; éichael Régers
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EXHIBIT 1

Letter to FCC
November 12, 1998



Dec. 1. 1098  3:00PM  DAYIS WRIGHT TREMAINE No. 6253 P, /"
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Davis Wright Tremaine LLp
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JAMES $. BLITZ SUITE 790 TEL (202) 308-6600
Dircet (202) 500-6605 1155 CONNECTICUY AVENUE NW FAX (202) 503-6699
jimblicz@dwe.com WASHINGTON, B.C. 20036-4313 www. dwec.com

November 12, 1998

Clay C. Pendarvis, Esq., Acting Chief

Distribution Services Branch .

* Video Services Division "‘ECE’VED
Mass Mcedia Bureau .
Federal Communications Commission 121998
1919 M St., N.W.,, Room 702 DERN. Con
Washington, D.C. 20554 0Frck 0 sy

Re:  Application to Modify ITFS Station WHR-901, Palm Beach, Florida
Florida Atlantic Umversity
File No. BMPLIF-950524DD

Application to Modify ITFS Station WHG-230, Miami, Florida
School Board of Dade County, Florida
File No. BMPLIF-950915ZA

Dear Mr. Pendarvis:

On October 15, 1998, the Commission released a Public Notice reminding ITFS applicants of a
settlement period for mutually exclusive ITFS applications.’ In light of that Public Noticc, WBSWP
Licensing Corp (“"WBSWP™), by its attorneys, herein asks that the Commission reconsider its
September 30, 1996 Public Notice announcing that the above-referenced applications had been
accepted for filing and, upon initial review, found to be mutually exclusive? Upon such
reconsideration, WBSWP requests that the Commission dismiss the application to modify Station
WHG-230 (the “WHG-230 Application™).

As WBSWP has explained in this proceeding, the WHG-230 Application was defective at the time
it was filed, remains defective, and should immediately be dismissed.’ The primary reason for this

1 See “ITFS Mutually Exclusive Applications — Settlement Period,” DA 98-2070.

2 See “ITFS Applications Accepted For Filing,” Report No. 23836B. WBSWP has entered into an
agreement with Florida Atlantic University (“FAU™) 10 lease the excess channel capacity of FAU's ITF3
Station WHR-90! in connection with a wireless cable system that WBSWP is developing in the West Palm
Beach, Florida market.

3 See WBSWP “Petition to Dismiss or Deny,” November 1, 1996, WBSWP “Reply,” March 5, 1997,
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dismissal is the objectionable interference that the applicant itscif disclosed that the proposed
facilitics proposed would cause to ITFS Station WHR-897, Ft. Lauderdale, Florida, which is ficensed
to FAU.' Under the Commission’s Rules, the Commission may not even process the WHG-230
Application unless the Board supplies a “no-objection letter” from FAU.?

In this case, not only was po such letter ever provided, but FAU has expressly stated that it wiil
never supply the no-objection letter required n order for the WHG-230 Application 1o be processed.
The Commission has been informed that “no measure of interference to this site is acceptable” to
Station WHR-897 and that the licensee:

“fully expect[s] to be afforded with 45 dB D/U protection at this site and all of our
other sites. The School Board’s proposed meodification has demonstrated that it
cannot achicve the FCC-required level of protection to FAU’s Main Campus. In the
interest of faimess and protection of our facilities, we fully cxpect that the FCC will
not accept this application for filing, nor will it allow this application 1o move
forward for grant.”™

In light of this unequivocal statement that the School Board of Dade County, Florida will never
receive the “no-objection” letter that it needs in order to validate the WHG-230 Application, the
Commission should not have accepted the application to begin with. For this reason and the other
reasons discussed in WBSWP’s filings against the WHG-230 Application, the Commission should
promptly dismiss the WHG-230 Application as a defective application that is patently pot in
accordance with the Commission’s Rules. 47 C.F.R. §§ 73.3566, 74.910.

Should any questions arise in cormection with this matter, please communicate directly with the
undersigned.

Very truly,yours,
Jamcs . Bli

ce:  Charles Dziedzic, Esq.
Mr. Melvin Collins
Paul J. Sinderbrand, Esq.
William D. Wallace, Esq.
E. Ashton Johnston, Esq.

4 Ses WHG-230 Application, Exhibit E4,p. 1.

5 See 47 C.F.R. § 74.903(b)4). Moreovet, the Commission will not necessarily grant an application simply
because an affected ITFS licensee has supplied a no-objection letter.

b Letter from Chancellor Charles B. Reed, Chancellor of the State University System of Florids, to William
F. Caton, October 30, 1996. FAU is a part of the State University System of Florida.
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STATE UNIVERSITY SYSTEM OF FLORIDA

125 West Gaines Sereer. Tatiahassee, Florida 123991930

Nerekhar 33, 13Gg

Mr. William F. Caloa, Autling SecCretary
ceceral Lommarlcations Lommissicn
Rocm 222

1319 M, Street N.W,

Wasthirgton, J.C. 205354

Artention: Clay Pendarvis
Mzlvin Celline

Jear ¥Mr., <Zleten:

Flzrzca Atlantic Un.versity (FAJ) is the licensee ct WER-¥Y/, s
l-grctr ITIS zhannels in Ft. Laucderda’e, Flcrida. The school
Boazd of Jade County is the licenses of WHG-230, the C-gosup of
charrels i Miami, Tinrida.

On Ceptenmber L5, 1693, tac Scheool Board proposed a wmodificartion
to WHEG-Z20 under file number BMPLIT 250052A. This modification
1s preldicted te cause hartlul eleclzival interference to all six
c? tre recsived sites asscciated with WHR-897. The applicatiun
t-ates that the .iaterference to five 0. the receive sites can ke
&lleviated through antenna upgrades, but the Interierence to
recaive site R-§ cannot be cured. The School Board states trat
1t is “contenplating securing consent regarding interlerence
pradictad to receive gite R-£.”

Ths Schcol Board has nct scourcd a consent letter from FAU, anc
thie university cannot accept interference to receive sitc R-6.
This site is FAU’s Main Campus aud uu measure of interference o
~rL1s siTe iS5 acceptable. FAU serves hundreds of siLudenls w.Lh
sistznce learning at the Main Campus. [n addition, the Main
Carpus 19 anp integral componernt of FAU’s entire ITEFS system, as
1t is used as a checkpoint for FAU’s main transmission
Zacilizieds. The Maip Campus site is ceatral to FAU's existing
“istance learning system amd ali of irs future plans. We fully
cxpact td be afforded with 45 dB /U protection at rhs sire and
a.l cf our sthar sitcg. The Scaocl 3card’s propesed medificazion
has Zemcrno-ratesd thet it cannot achizveo the FCC-required loval »=
grotcction to ¥AU’e Mailn Campus. In the incarest of tawrnns§ and
grotectiom of our facilitiesa, we fully expect that tre FCC w:ill

AN EQUAL ACLESSIOFMOR TUNITY —APFIRMATIVE ACTION SYSTEM

Umversd of Forda ® Flodda Swre Univeraity ® Floruda AdM University ® Univgenfy of Jouik flonée * 4 Universiey
Co rapilie Fudluluasms Taliaharove g Anra daren

Uncvrrt & o) Wes) Fonae » Uriie: 5ev of Camtral Ploraa ® Horda Interausional Universiry ® Universivy of Muwdde Flovidu ® Flovis Guif Cous Lnavecnier
Faraazoix ) fo s FEV .3 Adigms Inek enmville Fr Myers



Mr. Wiiliam F. Catcn
Octcper 28, 1356
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not accept thic applicaticn for f:lirg nor will it alliow this
Appl.ocalion T2 nove fcrward for grant.

W.ith xind regards,
sincerely,

st &

Charles B. Reed
thanceilor

Ccar/iet

=+ [Cr. BRntacny C. Catarese
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Marketwide Settlement Agreement
and Joint Motion for Approval
Filed with the FCC on May 24, 1995
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Mr. William F. Caton

Acting Secretary

Federal Communications Commission
1919 M Street, N.W.

Washington, DC 20554

Re: ITPS Joint Motion for Approval of Bettlement
Weost Palm Peach, Florida

Dear Mr. Caton:

There is transmitted herewith an original and four (4)
copies of a Joint Motion for Approval of Settlement and Request
for Waiver of Cut-off Rules. The settlement resolves mutually-
exclusive proposals for the D group channels in West Palm Beach,

Florida, by proposing a market-wide channel reallocation and
collocation plan.

Should there be any question with respect to this filing,
please communicate directly with the undersigned.

Sincerely yours,

/A

L. Charles Keller
Counsel to Wireless Broadcasting
systems of America, Inc.
Enclosures

ce: |61'-mni:|5er .. Richter, Esgq.
William D. Wallace, Esq.
Mr. W. Douglas Trabert
Mr. Michael J. Specchio

lek/is
c:\Wwp\2379f\x- joint .mot




Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In re Applications of

The School District of Palm
Beach County, Florida

Petition for Displacement of KHU-90; KZB-28
KZB-29; WHR-973; WHR-994; KZB-30

People’s Choice TV, Inc. WMIB4 1
The Board of Regents, A Public

Corporation of the State of Florida
on behalf of Florida Atlantic University

BPLIF-920814DB; WLX-269; WHR-877;
WHR-894; WHR-895; WHR-896;
WHR-897;, WHR-301

Wireless Broadcasting Systems of
West Palm Beach, Inc.

For Construction Permit and License,
Modification, and/or Assignment of
Facilities in the Instructional
Television Fixed and Multichannel
Multipoint Distribution Services in the
West Palm Beach, Florida, Area

L A T R T N WA i i

To: Chief, Video Services Division

JOINT MOTION FOR APPROVAL OF SETTLEMENT
AND
T FOR WA F R
The School District of Palm Beach County, Florida (the "District™), People’s Choice TV,
Inc. ("PCTV"), Wireless Broadcasting Systems of West Palm Beach, Inc. ("WBS-WP) and the
Board of Regents, a Public Corporation of the State of Florida, on behalf of Florida Atlantic

University (the "University”), by counsel, hereby submit their Joint Motion for Approval of

Setilement and Request for Waiver. In support thereof, the parties respectfully show as follows:



